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As everyone knows, there are a lot of entrepreneurs and other business people, including I'm sure some of the people in the audience tonight, who have at times been frustrated by their experiences with their lawyers.  If this weren't the case, there wouldn't be so many lawyer jokes out there, and I'm sure all of us on the panel have heard more than our fair share.  This, however, does not need to be the case, and there are steps you as the client can take to avoid this.  Companies often do not work with their lawyer in a very efficient or effective way, and can end up spending more money than is necessary for legal services that are less than optimal.  

I was asked to speak tonight on the topic of using your business lawyer wisely.  I have tried to come up with some steps for you to follow in order to improve your company’s legal services in terms of cost, effectiveness and responsiveness.  I'll go into each step in more detail, but I'll quickly sum them up as follows:  Choose the right attorney.  Keep your lawyer informed.  Be proactive rather than reactive.  Stay organized.  Tap into your lawyer's network.  Discuss financial parameters in advance.  And give your lawyer feedback.

Before getting into the specifics of these steps, I wanted to make one overarching point that I think is encompassed in a lot of what will come later.  I understand that I am speaking to a large number of technology entrepreneurs, many of whom are involved in start-ups.  I encourage you to view your lawyer as an important part of your team, who along with your VP of Sales or your CFO, is pulling for your company's success.  When you view your lawyer this way, it will enhance the effectiveness and efficiency of your legal services.  But I also think I speak on behalf of all the panelists when I say that this type of relationship is what we as your lawyers really strive for.  As lawyers for start-ups and members of the high-tech community, we recognize the important role your companies play in our New England economy, even during these difficult times.  For obvious professional reasons but also for personal reasons, we want to be an integral part of the team that helps build each of our client companies into a success.  So with this as a backdrop, I'll start with the steps I have already laid out.

Choose the right attorney.

Your brother-in-law may be the best divorce lawyer in town.  He may also be willing to do the legal work for the sale of your business for next to nothing.  However, it would be a terrible mistake to hire him to do so.  In the same way that you would only hire a VP of Marketing with relevant marketing experience, make sure you go with a lawyer and law firm that has expertise in the area you need.  Before hiring anyone, get the names of a few different lawyers and have an initial consultation with each one of them.  In this competitive era, this is a common practice and you should not be charged by a lawyer for an initial consultation.  

Feel free to ask your prospective attorney to describe similar transactions to yours and other clients in similar lines of business.  Look at the resources of the entire firm in addition to your own lawyer's skills.  After setting up your business, are you likely to need patent or trademark advice?  Do you anticipate the need for venture capital down the road, and are you hoping to exit with a merger or IPO?  Will you be engaging in transactions that will require a sophisticated tax analysis?  Will you be hiring employees, thereby becoming subject to certain wage and discrimination statutes?  The typical business needs advice in many different areas of law, and may end up working with several attorneys at the same firm.  Make sure that the firm you hire can meet all your anticipated demands.  In addition, as your business grows and your needs change over time, periodically reassess the qualifications of your lawyer and law firm for your evolving business.  

Keep your lawyer informed.

Most business lawyers bill by the hour and, as a result, clients often think they are doing the smart thing by minimizing their contact and only consulting with their lawyer when a pressing legal issue arises.  In the long run, however, you are far better off if your lawyer is kept current as to your company’s activities as part of your team, and this does not have to be a costly undertaking.  

One way to keep your lawyer apprised of your business is to send him or her periodic emails with status updates.  I have a client who sends out monthly reports on the state of the company to all its investors and service providers.  This has been a great way to keep me aware of the company's activities and plans without a significant time sink by either me or the client.  

Meet your lawyer for an informal breakfast or lunch a few times a year.  A good lawyer should not charge you for this time and will be glad to have the opportunity to get to know you and your business “off the clock.”  

Be proactive rather than reactive.


Be proactive with your attorney to help you catch problems before they become too serious.  This step is related to the previous step, in that the only way your lawyer can help you be proactive is if he or she is kept informed.  Too often, lawyers find out about a legal issue the company is facing after it’s too late to nip it in the bud easily.  I can't tell you how many situations I have seen where the client tried to save money by taking shortcuts, and has paid for it in the end.  I'll give you some examples of common missteps I have seen.

The first is the client who says to his lawyer “I signed this agreement without talking to you because I needed to get the deal done right away.  Could you take a quick look at it and let me know that it’s OK?”  By this time, the client may have already signed an agreement with no cap on his liability exposure and no protection for his trade secrets.  This probably seems like an obvious point, but have your lawyer review significant documents before signing them.  Even a quick one or two-hour review of a proposed contract by an experienced attorney can help to spot many of the major problems you will want to avoid.  

A second example is the client who tries to do his own incorporation without getting knowledgeable advice.  The worst is when companies use the "do-it-yourself-incorporation" kits you see advertised in the back of magazines.  There are a number of pitfalls you could face if your incorporation is not done the right way.  If your stock is not issued properly, you may face unlimited personal liability despite having filed the incorporation papers.  Many companies incorporate in Massachusetts or their other home state to avoid the few hundred dollars of increased fees of incorporating in Delaware.  Although this is fine for certain types of companies, it can be a mistake for companies that intend to raise venture capital financing or eventually go public.  It is far more expensive to move your state of incorporation from another state to Delaware than it is to just incorporate there in the first place.  

A third common mistake is the client who takes in money from an investor without consulting with his lawyer.  If you fail to document the investment properly, you can be stuck with a "he said, she said" situation later on.  Even if you think you are covered by giving the investor a stock certificate or some other instrument at the time you cash the check, there is a complicated body of federal and state securities laws that you need a lawyer to sift through for every investment in your company.  When companies blow through their securities law review in an effort to save money, they may be faced with both civil and criminal penalties down the road, in addition to the right of the investor to get his money back if things go south.  

The final example I will give is the company that hires an outside software consultant to help develop its technology.  In the company's effort to cut corners, it either does not sign an agreement with the consultant or uses an inappropriate form it finds on the internet.  A year down the road when it is trying to raise outside financing, or worse, five years down the road when it has an interested buyer, the other party's due diligence discloses the fact that there is a core piece of the company's technology that has not been properly assigned to the company.  Nothing will cause a potential investor or acquirer to run in the opposite direction faster than a company failing to own the necessary rights to its crown jewels.  In these situations, the consultant is invariably long gone, and the company is forced to incur significant time and expense to track him down, assuming that this hasn't already killed the deal outright.  Given the company's desperate situation, the consultant can very easily blackmail it into paying him a significant amount of money to sign the same assignment document that the consultant would have readily agreed to sign had it been put in front of him before he started work.

Allow your lawyer to prevent fires from starting rather than just putting out the flames once they are raging.  Doing this can help prevent you from getting sued, unknowingly giving away rights to your core technology, jeopardizing employee and customer relationships, and compromising other important aspects of your business.

Stay organized.

Try to make your lawyer's job as easy as possible by staying organized.  Sign papers your lawyer sends you right away and send them back, rather than letting them pile up on your desk.  Make sure to send a copy of all executed contracts, minutes and other important business documents to your lawyer for her files.  Most lawyers bill by the hour regardless of the task, so remember that an hour of time spent by a lawyer trying to track down a missing client document costs the same as an hour of the lawyer’s time in providing substantive legal advice.  Try not to make your lawyer do your administrative work for you, as this is a waste of your legal dollars.


Plan ahead for meetings and significant phone calls with your attorney.  It always helps to send out an agenda of the topics you want to cover in advance.  This will enable your lawyer to do necessary background research or analysis before the meeting rather than after, getting you answers sooner and more efficiently.  It will also help the meeting go much more smoothly, keeping you both organized and focused on the agenda.


Give advance notice to the extent possible when you think you will need significant legal work down the road.  In addition to being a considerate thing to do, giving your lawyer advance notice allows her the time to assemble the proper team.  This will result in lawyers who are at the appropriate skill level, and billing rate, to perform the work required.


Set reasonable deadlines for your projects.  If you don’t actually need something by tomorrow, don’t make your lawyer jump through hoops to have it done by then.  Setting unreasonable deadlines can result in lawyers and staff needing to work overtime, take cabs home and eat dinners at work, all at your expense.  It can also result in important details getting overlooked.  Allowing your lawyer to plan his life in advance will result in legal services being rendered more economically and effectively.  There will always be issues that actually do require immediate attention, but those serious issues may end up getting short shrift if in the past the client has turned every project, whether important or not, into a fire drill.

Tap into your lawyer's network.


If you think of us as part of your team, it will be natural for you to seek out different ways we can contribute to your company beyond merely providing legal advice. One of these ways is in providing referrals.  Most business lawyers will have a network of contacts in accounting, banking and insurance that you can easily tap into if he knows what your business needs are.  Some corporate lawyers will have ties to the venture capital and angel investor community, and this can help you a great deal when seeking to raise money.  Many of the VCs get a huge number of unsolicited business plans, and the ones that don't come in through a referral source may get thrown in the trash right away.  If your lawyer has a network in the venture capital and investor community, ask him to forward your plan to appropriate investors in his network.  This will ensure that at least your executive summary gets read by the VC.  If you have a credible business plan that is in the appropriate format, your lawyer should be happy to provide this service for you.  

In addition, your lawyer may have a vast network that goes well beyond the traditional areas you might immediately think of.  In this economy, your lawyer will certainly have run into out-of-work CFOs, marketing VPs, and other executives to help fill your management team or work as consultants at the early stages.  In addition to accountants, bankers, insurance folks and VCs, your business lawyer may know business plan consultants, executive coaches, export control specialists, commercial real estate brokers, office furniture providers, PR people, and a whole host of other service providers that they may have gotten to know over the years.  In this type of referral situation, you are likely to get good service as the service provider recommended by your lawyer will want to ensure that you are a satisfied customer so that your lawyer will keep the referral spigot turned on.   

Discuss financial parameters in advance.


Make sure you understand how your lawyer’s fees and billing system work.  Although most lawyers bill by the hour, some may bill by the project, some utilize contingency fees, and others may charge in other ways.  Ask your lawyer for an estimate of the cost of each significant project to be undertaken, and get assurances that you will be consulted well in advance if the project looks like it will exceed that estimate.  Ask your lawyer if her firm has special fee arrangements.  For instance, some firms will offer special rates or deferred payment plans for start-up companies.


Ask your lawyer which individuals at the firm will be working on particular projects.  For a simple incorporation, you should not need to deal with the most senior partner and pay his or her rates.  Work with your lawyer to ensure that appropriate assignments get pushed down to a more junior level so that you are not paying unnecessarily high billing rates.  

In the old days clients would get a one-line invoice from their lawyer which read "For services rendered, $5,000", and the client would pay the amount with no questions asked.  To the dismay of many lawyers, times have certainly changed since then, both in the legal profession and just about everywhere else.  The bill you get every month should describe the work performed for you in detail.  If there are discrete projects that have been worked on over the course of the month, ask that the fees for each project be broken down individually.  Some billing systems may also allow you to get an itemized summary of the number of hours performed by each attorney or paralegal on each day of the month for each project, with an indication of the hourly rate for those individuals.  If your lawyer knows that you will see how much time is spent by each individual on each particular task, you are less likely to get bills that are out of the ballpark.  

Give your lawyer feedback.


This is the final piece of advice I have tonight and although it may be obvious, it is one that people are at times uncomfortable with.  It's always hard giving someone negative feedback, but honest feedback is essential to maintaining a productive lawyer-client relationship.  Think about the situation in the same way you would if you had an employee that was underperforming; you would quickly let the employee know.  If there is an attorney or paralegal at the firm whose work you are not happy with, let him or her know.  If your phone calls are not getting returned as quickly as you would like, make the offender aware that you are not satisfied.  If you find the law firm’s invoices confusing, let the billing department know that you'd like a different format.  

A service-oriented lawyer and law firm should solicit this feedback from you on a regular basis.  But even if this is not the case, offer it up on your own.  You are the consumer, it is a competitive market and there are a lot of qualified attorneys out there.  Most attorneys view keeping their existing clients happy as being their best form of marketing, since happy clients lead to more work.  Take advantage of this fact and let your concerns be heard.


Hopefully this has helped to give you some tools for working with your business lawyer going forward.  If you take steps to help your lawyer provide cost-effective legal services, and if you include your lawyer as an integral part of your team, he or she can be more than just a necessary cost, but a major asset to the health of your business.
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